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JUDGMENT 

 

The prosecution case, in brief, is as follows:-  

That on 15/01/16 one Arup Baruah, Deputy Manager lodged one FIR 

before the O/C of Harisinga P. S. and alleged that on last night at around 11.45 

Hours, 2 black pepper thieves were caught by their garden chowkider`s from 

section No. 14 and recovered 3 bags of black pepper weighting about 65kg. 

According to their garden chowkiders namely, Patrick Baruwa, Samaroo Porja 

and Ranjeet Sawra, there were 6 thieves, but they could apprehend only 2 of 

them and the rest ran away under the cover of darkness.  The apprehended 

thieves had confessed their crime and had been identified themselves as  Tapra 

Daimari S/O Late Martin Daimari, north Japrabari village and  Hemanta Khaklari, 

S/O Sri Samel Khaklari of north Japrabari village. Hence the informant prays to 

take necessary action  against the accused persons.  

On receipt of the F.I.R., Harisinga P.S. Case No.04/16  U/S 379/411 I.P.C. 

was registered. Accordingly police went for investigation, examined witnesses, 



collected evidence and on completion of investigation finding sufficient materials 

u/s 379/411 IPC against accused Hemanta Khaklari and Thapra Daimari 

submitted the Charge-sheet against Hemanta Khaklari and Thapra Daimari. 

  That upon receipt of the Charge sheet the Learned CJM Udalguri, 

transferred the case to this court for disposal and this court on perusal of the 

Charge sheet and the other documents sent by the police u/s 173 Cr.P.C. found 

sufficient materials to proceed against accused  Hemanta Khaklari and Thapra 

Daimari and issued process against them.  

Accordingly accused Hemanta Khaklari and Thapra Daimari appeared 

before the court. After that the necessary documents u/s 207 of Cr. P.C. were 

given to the accused Hemanta Khaklari and Thapra Daimari, and considering the 

relevant documents and hearing both the parties, charge u/s 379/34 I.P.C. was 

framed and read over and explained to accused Hemanta Khaklari and Thapra 

Daimari, to which they pleaded not guilty and claimed to be tried.  

During trial prosecution side examined six witnesses, who were cross 

examined by the defence. The prosecution prayed for closing the evidence of the 

prosecution witnesses. Accordingly the evidence of the prosecution side was 

closed. The examination of the accused u/s 313 of Cr.P.C. was recorded as per 

law and kept with the record. No defence witness was examined.  

I have heard the arguments of both the sides and perused the evidence 

on record.  

 

 

POINTS FOR DETERMINATION: 

 After perusal of record and hearing the parties the following points for 

determination arose before this court in the instant case-  

Whether at about 11.45 PM on or about 14.1.16 accused Hemanta 

Khaklari and Thapra Daimari committed theft of black pepper weighting 65 kg 

from section 14 of Hatigarh Tea Estate in furtherance of their common intention 

and thereby committed an offence punishable under section 379/34 IPC? 

 

 

 

 



DISCUSSION, DECISION AND REASONS THEREOF: 

 

 PW1 Arup Baruah stated that he  is the informant and he does not know 

the accused persons. About six months ago in the evening, the chowkider of 

their Tea Estate informed him, they caught five thieves and recovered black 

pepper from the possession of the thieves. Then he lodged one case in the police 

station.  

In the cross examination, PW1 stated that the village men use the road 

inside the Tea Estate for coming from Nangrum. He was not present at the time 

of the incident at the place of the occurrence. The thieves were apprehended 

from the inside of the Tea Estate. There is no fencing in the Tea Estate. He 

lodged the case as per the statement of the chowkider. He does not know 

whether black pepper was recovered from the possession of the thieves or from 

any other place. He has no personal knowledge about the incident.  

PW2 Samaru Praja stated that he knows the informant. He knows the 

accused persons. In last January month at night, there was the theft of black 

pepper in the Hatigarh Tea Estate. He was on duty on that night. Twelve persons 

were on the duty on that day in the Tea Estate. Six persons were there. Four 

persons fled away. they caught two persons and informed the Manager of the 

Tea Estate. they also found three bags of black pepper from the possession of 

the accused persons. Later we handed over them to the police. Police seized the 

black pepper.  

In the cross examination PW2 stated that  they twelve persons were on 

duty at the same place. There was no fencing near the tree where the accused 

persons were. The tree was near the road. One person was on the tree. The 

person who was on the tree, jumped from the tree and tried to run away along 

the drain. However they surrounded them and caught them from a distance of 

100 feet from the tree. He does not know the name of the Tea Estate as he only 

work there. They did not see the four persons running. It is not a fact that the 

accused persons did not commit any theft in the Tea Estate. It is not a fact that 

he has deposed falsely.  

 



 

PW 3 Birsa Kurmi stated that he knows the informant. He knows the 

accused persons. About six months ago at night, there was the theft of black 

pepper in the Hatigarh Tea Estate. He was on duty on that night. Twelve persons 

were on the duty on that day in the Tea Estate. Six persons were there. Four 

persons fled away. They caught two persons and informed the Manager of the 

Tea Estate. They also found three bags (65KG) of black pepper from the 

possession of the accused persons. Later they handed over them to the police.  

 In the cross examination PW3 stated that initially he was on duty at No. 2 

sector. However later on he came to the No.14 sector. Police interrogated him. It 

is a fact that on the night of the incident, when they  heard noise, they all 

chowkider came to the sector14. When they reached the place of the occurrence. 

They found the thieves. He did not see as to the place from where the thieves 

were caught. It is not a fact that the accused persons did not commit any theft in 

the Tea Estate. It is not a fact that he has deposed falsely. There is no name in 

the bags. 

PW 4 Patrick Barwa stated that he knows the informant. He knows the 

accused persons. About 8 months ago, about 60 KG of black pepper was stolen 

from the Hatigarh Tea Estate by the accused persons. He was on duty. There 

were six persons. However four thieves fled away. They could apprehend the two 

accused persons present today in the court. Later on they took the accused 

persons to the Managers of their Tea Estate.  

In the cross examination PW4 stated that he was on duty from 9 PM. 

Before 9PM, nobody was on duty in the place of the occurrence. Total 12 persons 

were on duty. He has forgotten the name of those persons, they were at a 

distance of 240 feet from the tree from where the accused committed theft of 

the black pepper. The tree is of 12 feet high. One gunny bag was there. The 

accused persons left the gunny bag and tried to flee away. Later on they handed 

over the accused persons and the gunny bags to the Manager. There is the road 

near the Tea Estate. One can go to Barmukhuri village along that road. It is not a 

fact that the accused persons did not commit theft of the black pepper. There is 

no electricity on our tea Estate. Sumaro Proja used the torch light. He does not 



know the name of the company of the torch light. It is not a fact that he has 

deposed falsely. 

PW5 Sanju Gowala stated that he knows the informant. He knows the 

accused persons about 7 months ago, about 60 kg of black pepper was stolen 

from the Hatigarh Tea Estate by the accused persons. He was on duty. There 

were six persons. However four thieves fled away. The accused persons were on 

the tree. They could apprehend the two accused persons present today in the 

court. Later on they took the accused persons to the Managers of their Tea 

Estate.  

In the cross examination PW5 stated that he was on duty on line No.14 

with six persons like Samaro, Patrick. They are not allowed to stay, together, in a 

particular place in the Tea Estate. They the six persons were near the place from 

where the accused persons were apprehended. There is no electricity on their 

Tea Estate. They ran behind the four persons who fled away. The accused 

persons did not take the gunny bags with them. They apprehended the accused 

persons inside the Tea Estate near the road. Usually people do not go along that 

road. Sumaro Proja used the torch light. He does not know the name of the 

company of the torch light. It is not a fact that he has deposed falsely.  

PW6 Mohendra Nath stated that on 15/1/2016 while he was working as 

SI at harisinga police station, on that the day O/C, Harisinga police station 

received one FIR from Arup Baruah. Then the O/C of the said police station 

registered one case and he was asked to investigate the case. Then he arrested 

the accused persons Hemanata Khaklari and Thepra Daimary and seized about 

65 kg of black peppers. He went to the place of the occurrence. At the place of 

the occurrence he drew the sketch map, and took the statement of the witnesses 

after completion of the investigation he submitted the charge sheet U/S 379/411 

IPC against accused persons Hemanta Khaklari and Thepra Daimary.   

In the cross examination PW6 stated that when he seized the articles 

black peepers, the articles were “Katcha”. He does not know from where the 

black peepers were brought by Soleman Digaal Saleman Digaal told his he 

brought the same from the Bagan. He seized the Black peeper on 15/1/2016. It 

is not a fact that the accused did not commit any theft.  

 



 

The case of the prosecution is that at about 11.45 PM on 14/1/2016 the 

chowkidar of Hatigarh Tea Estate, caught two black pepper thieves along with 3 

bags of black pepper.  

In support of the case of the prosecution 6 PWs were examined. The 

informant/PW1, during his cross examination, stated that he was not present at 

the time of the incident at the place of occurrence and hence the evidence of 

PW1 is nothing but hearsay. It is found that PW2, PW3, PW4, PW5 were on the 

duty, on the day of the incident in Hatigarh Tea Estate. PW2, PW3, PW4, and 

PW5 deposed that on the day of the incident they caught two persons. PW2 and 

PW3 stated that they found 3 bags of black pepper from the possession of the 

accused persons. PW2, PW3, PW4, and PW5 stated that on the day of the 

incident there was the theft of black pepper in the Hatigarh Tea Estate. PW2 

PW3 PW4 and PW5 also stated that at the time of the incident there were 6 

persons. However 4 persons fled away. Moreover PW4 and PW5 specifically 

stated that they apprehended the accused persons present in the court. Again 

PW2 and PW3 stated that they found 3 bags of black pepper from the possession 

of the accused persons. 

 It is also found that PW5 during his cross examination reiterated the fact 

that on the day of the incident they apprehended the accused persons inside the 

Tea Estate. During argument Learned Defence Counsel argued that on the day of 

the incident, the accused persons were just going to Barmukhuri village along the 

road near the Tea Estate and that the Chowkidar of the Tea Estate apprehended 

the accused persons only out of suspicious. To this point Learned APP A Paurel 

argued that on the day of the incident if the accused persons were going along 

the road near the side of the Tea Estate, the chowkidar of the Tea Estate would 

not have apprehended the accused person inside the Tea Estate. Leaned APP has 

specifically pointed out that the fact that accused persons tried to flee away and 

that in the process they were apprehended inside the Tea State is specifically 

proved by PW4 and PW5 who were present at the time of the incident at the 

place of the occurrence. 

 I have perused minutely the evidences of PW4 and PW5. PW4 stated 

that the accused persons, after leaving the gunny bag, tried to flee away and 



PW5 during his cross examination stated that the accused persons did not take 

the Gunny Bag with them, and that they apprehended the accused persons 

inside the Tea Estate. The fact that the accused persons were arrested on the 

day of the incident along with the black pepper is also supported by PW6 who is 

the investigating officer of the incident. PW6 deposed that he arrested the 

accused persons along with 65 Kilograms of black pepper. PW6 also reiterated 

during his cross examination fact that he seized the black pepper on 5/1/2016. 

 At this stage I would like to go through section 378 of Indian Penal 

Code which defines theft as  “ Whoever, intending to take dishonestly any 

movable property out of the possession of any person without that person`s 

consent, moves that property in order to such taking, is said to commit theft. “ 

I have also gone through the Illustration bearing number (a) appended to 

section 378 of Indian Penal Code wherein it is stated that “ A cuts down a tree 

on Z`s ground, with the intention of dishonestly taking the tree out of Z`s 

possession without Z`s consent. Here, as soon as A has served the tree in order 

to such taking, he has committed theft”.  

In the instant case one question arises is whether the accused persons 

severed the black pepper from the tree or those black pepper were at the place 

of occurrence from earlier time. To this effect the cross examination part of the 

PW6 is vital as PW6 stated that when he seized the articles i.e. black pepper, 

articles were “KATCHA”. That means the black pepper was severed within short 

period of time before same was seized by the investigating officer. The fact that 

the accused persons were involved in the commission of black pepper is also 

supported by PW2 who stated during his cross examination that on the day of 

the incident one person was on the tree near the road and he jumped from the 

tree and tried to run away along the drain, however they surrounded and caught 

the person. 

Hence the presence of the accused persons inside the Tea Estate is 

proved by the prosecution. So it is found that prosecution has been able to prove 

the case u/s 379/34 IPC against the accused by adducing cogent evidence 

beyond reasonable doubt. 

 

 



 

 

ORDER 

 

 Accordingly accused Hemnata Khaklari and Thepra Daimari are found 

guilty for the commission of the offences punishable u/s 379/34 IPC and 

accordingly  they are convicted u/s 379/34 IPC 

In order to deter the accused from commission of the same nature of 

offence, I am of the opinion not to give the benefit of section 3/4 of the 

Probation of the Offenders Act to accused Hemnata Khaklari and Thepra Daimari.   

I have also heard the accused on the quantum of sentence to be imposed 

on him. 

Keeping in view the nature and circumstances of the case, accused  

Hemnata Khaklari and Thepra Daimari are sentenced to undergo simple 

imprisonment for three months and also sentence to pay fine of Rs. 1000/- each 

i/d to J/C for 15 days for the offence committed u/s  379/34 IPC. 

The already undergone period in jail by the accused shall be set off 

against the period of imprisonment imposed today.  

The bail-bonds of convicts Hemnata Khaklari and Thepra Daimari are 

extended for a further period of 6 months from today as per provisions of Section 

437A, Cr.P.C as amended upto date.  

A copy of the judgement be furnished to convicts Hemnata Khaklari and 

Thepra Daimari free of cost. 

The seized article shall be disposed of as per law in due course of time. 

The judgment is delivered in the open Court in presence of the accused, 

under my hand and the seal of this court on this the 29th day of November, 2016.  

 

 

  

(N.C.BHUYAN) 

Judicial Magistrate 1st Class  

     Udalguri 

 

 



 

 

Appendix:- 

 

1. Prosecution witnesses  

 PW 1  Arup Baruah  

 PW 2  Samaru Praja  

 PW 3  Birsa Kurmi 

 PW 4  Patrick Barwa 

 PW5  Sanju Gowala 

 PW6  Mahendra Nath 

   

2. Defence witnesses  

None   

3. Prosecution exhibit.  

Ext 1 – FIR 

Ext. 2 - Seizure List 

Ext. 3 Sketch map 

Ext. 4 Charge sheet   

4. Defence exhibit. 

None 

 

    (N.C.BHUYAN) 

Judicial Magistrate 1st Class  

 Udalguri 

  


